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BRIEF OF DEFENDANTS-APPELLANTS

JURISDICTION
This is a foreclosure action, in which plaintiffs sought a
deficiency judgment after the judicial sale of the real property.

The Deficiency Judgment was entered on January 27, 1989.

(R. 771-74.)

An Amended

February 10, 1989.

Deficiency Judgment was entered on

(R. 778-81.)

of Appeal on February 27, 1989.
111

Defendants1 filed their Notice
(R. 789-90.)

This Court has

Defendants" in this brief shall refer to O.B. Sheep
Company, Snell Olsen, Scott H. Olsen, Jed H. Olsen, and Kirk
Olsen.

jurisdiction pursuant to Utah Code Ann. § 78-2-2(3)(j) (Supp.
1989) •
ISSUE PRESENTED
Where one of the defendants presented evidence that he did
not hear the statement upon which the trial court's finding of a
waiver was based, and that he did not understand that he was
waiving any rights, did the trial court err in determining,
without an evidentiary hearing, that the defendants waived their
right to sale of the property in parcels, rather than in mass?
DETERMINATIVE STATUTES
A copy of Utah R. Civ. P. 69 is reproduced in the Appendix.
STATEMENT OF THE CASE
A.

Nature of the Case,

This is an action to recover a

deficiency judgment after the judicial foreclosure of a deed of
trust.
B.

Course of Proceedings Below.

On March 11, 1988, the

trial court entered a Judgment and Decree of Foreclosure.
646-51.)

The

real property

which

was the

subject

foreclosure was located in Utah and Wasatch Counties.

(R.

of the
An Order

of Sale was issued (R. 657-59), and the Utah County property was
sold on August 3, 1988

(R. 703-04), and the Wasatch County

property was sold on August 4, 1988. (R. 705-07.)
On August 31, 1988, plaintiffs filed a Motion for Entry of
Deficiency Judgment.

(R. 697-701.)

Defendants filed opposing

memoranda (R. 708-09, 741-43), and the matter was scheduled for
2

hearing

on

October

28, 1988.

The

court

gave

additional time to submit supplemental materials.
Defendants thereafter presented

the parties
(R. 744-45.)

an additional memorandum

761-64), and an affidavit of one of the defendants.
49.)

(R.

(R. 746-

Plaintiffs similarly submitted a supplemental memorandum

(R. 750-56) , and an affidavit of the deputy sheriff who had
conducted the sale.

(R. 757-60.)

motion to vacate the sale.

Defendants also filed a

(R. 765-66.)

The court ultimately entered a ruling granting the plaintiffs' motion for a deficiency judgment, which was entered on
January 19, 1989.

(R. 769-70.)

A formal Deficiency Judgment

was entered on January 27, 1989.

(R. 771-74.)

An Amended

Deficiency Judgment, which deleted a defendant who had previously filed bankruptcy, was entered on February 10, 1989.
778-81.)

Defendants thereafter perfected this appeal.

(R.

(R. 789-

90.)
C.

Statement of Facts.

On or about May 1, 1982, 0. B. Sheep Company, a partnership, executed a note and trust deed in favor of the plaintiffs.
The individual defendants are partners of 0. B. Sheep Company.
Plaintiffs subsequently claimed that the note was in default,
and filed the instant action to foreclose the trust deed as a
mortgage. (R. 14-17.)

Defendants contested the action, but the

Court ultimately granted summary judgment
issued an order of sale.

3

for plaintiffs and

A portion of the subject property is located in Wasatch
County, and the remainder is in Utah County.
portion

was

sold

first,

on August

3,

1988.

The Utah County
Although

the

property consists of several known lots or parcels (R. 746-48,
para. 10) , the Utah County property was sold as one unit.

(R.

757-59.)
Utah County Deputy Sheriff Arthur L. Adcock, who conducted
the sale of the Utah County portion of the property, testified
by affidavit that he inquired at the sale as to whether anyone
objected to the property being sold as a unit, and that no one
objected.

(R. 757-59.)

Snell Olsen, in his counter-affidavit,

stated that he did not hear the statement claimed to have been
made by Deputy Adcock, and that he did not understand that he
had a right to have the property sold in separate parcels nor
that he had waived that right.

He further testified that there

was at least one potential purchaser who attended the sale and
who expressed an interest in one of the separate parcels, but
was unwilling to purchase the entire Utah County portion. (R.
746-49.)

The plaintiffs were the only persons who bid at the

sale.
The Wasatch County portion of the property was sold the
following day, on August 4, 1988.
only

bidders

at

the

sale, but

The plaintiffs were also the
the parcels

were

each

sold

separately with a separate bid for each. (R. 705-07.)
A deficiency remained after the sale of the properties.
Plaintiffs filed a motion for entry of a deficiency judgment (R.

4

697-701), and defendants filed a motion to vacate the sale based
on the failure to offer the parcels separately.

(R. 765-66.)

The trial court did not hold any evidentiary hearing or take any
testimony, and entered a deficiency judgment as requested by
plaintiffs.
SUMMARY OF ARGUMENT
Defendants had a right to have the properties offered for
sale in separate parcels.

The documentation submitted to the

trial court presented a disputed factual issue as to whether the
defendants waived that right.

Plaintiffs had the burden of

proving waiver, and failed to carry that burden.

Defendants are

accordingly entitled to an order vacating the sale of the Utah
County portion of the property, and vacating the deficiency
judgment.
ARGUMENT
POINT I
THE PROPERTY SHOULD HAVE BEEN SOLD IN
SEPARATE PARCELS, UNLESS THAT RIGHT WAS WAIVED.
Rule 69(e)(3) of the Utah Rules of Civil Procedure, a full
copy of which appears in the Appendix, provides that where the
property consists "of several known lots or parcels, they must
be sold separately . . . ."

The Order of Sale issued by the

trial court further directed the Sheriff of Utah County to sell
the property, and to "do all things according to the terms and
requirements of said judgment and decree, and provisions of the
statute in such cases made and provided." (R. 658.)
5

The

applicable

portion

of

the

Judgment

and

Decree

of

Foreclosure provided as follows:
3.
An Order of Sale shall issue
forthwith ordering that the aforementioned
property or such part thereof as may be
sufficient to pay the amounts due and owing
under this Judgment, together with interest
accruing thereon as set forth above, costs
and attorneys1 fees and expenses of sale, be
sold at public auction by the sheriffs of
Utah and Wasatch Counties (each sheriff
selling the property in his respective
county), in the manner prescribed by law for
such sales and the proceeds of such sales
shall be disbursed and applied in the manner
prescribed by law.
R. 650 (emphasis added).
Plaintiffs claimed below that Rule 69 did not govern the
sale, because Rule 69(a) states that
judgment

shall be by

"process to enforce a

a writ of execution unless the court

otherwise directs . . • ."

(R. 716.)

Plaintiffs claimed that

the trial court had "otherwise directed" by ordering that the
sale be conducted in accordance with the Judgment and Decree of
Foreclosure.

(R. 717.)

As

above,

shown

however,

the

Judgment

and

Decree

of

Foreclosure required that the sale be conducted "in the manner
prescribed by law for such sales."

This can only refer to Rule

69, and it is clear that Rule 69 governed the salei in this case.
Defendants therefore had a right to have the property sold in
separate parcels.

6

POINT II
DEFENDANTS DID NOT WAIVE THEIR RIGHT TO
HAVE THE PROPERTY SOLD IN SEPARATE PARCELS.
The trial court determined, without an evidentiary hearing,
that defendants had waived their right to have the property sold
in separate parcels.

The clear language on Rule 69(e)(3),

quoted above, does not provide for the possibility of waiver,
but

states

parcels.
evidence

that

the property

"shall11 be

sold

in

separate

Even if the rule is read to allow a waiver, the
in

this

case

does

not

support

the

trial

court's

"finding."
"Waiver" has been defined by this Court as follows:
A waiver is the intentional relinquishment
of a known right. To constitute a waiver,
there must be an existing right, benefit, or
advantage, a knowledge of its existence, and
an intention to relinquish it. It must be
distinctly made, although it may be express
of implied.
Phoenix Insurance Co. v. Heath. 90 Utah 187, 194, 61 P.2d 308,
311-12 (1936)(citations omitted).
Whether a right has been waived is generally a question of
fact.

Barnes v. Wood, 750 P.2d 1226, 1230 (Utah Ct. App. 1988).

Defendants respectfully

submit that the evidence before the

trial court compelled the conclusion that there was no waiver of
a known right.

At the very least, the affidavit of Snell Olsen

raised an issue of fact which should not have been summarily
decided without an evidentiary hearing.
The Deputy Sheriff testified that he inquired of those at
the sale whether they had any objections to a sale as a unit.
7

That is not adequate evidence to establish a waiver.

"There is

no waiver unless the waiver is so intended by one party and so
understood and accepted by the other. . . .

If intention to

waive is to be implied from conduct, the conduct should speak
the intent clearly."
(1966).
there

is

28 Am. Jur. 2d Estoppel and Waiver § 158

"A knowing and intelligent waiver does not occur unless
full

knowledge

of the

rights

one

is

forfeiting."

Commonwealth v. Sites, 427 Pa. 486, 235 A.2d 387 (1967).

"To

constitute waiver, one's actions or conduct must be distinctly
made, must evince in some unequivocal manner an intent to waive,
and must be inconsistent with any other intent.

Hunter v.

Hunter, 669 P.2d 430, 432 (Utah 1983).
Totally lacking in this case is any evidence, and certainly
no "distinct" and "unequivocal" evidence, that Snell Olsen, or
any of the defendants, (1) knew that they had a right to have
the properties sold in separate parcels, or
waive such a right.

(2) intended to

The evidence is all to the contrary.

Even

if the Deputy Sheriff made the statements set forth in his
affidavit, there was evidence that the statements were not made
in such a fashion as to come to the attention of Snell Olsen.
Snell Olsen unequivocally stated that he did not know he had a
right to have the parcels sold separately.
intend to waive such a right.

He certainly did not

Mr. Olsen knew of a potential

purchase present at the sale who was interested in purchasing
one of the separate parcels.

Mr. Olsen would not have knowingly

8

waived a right which would have enabled that person to bid at
the sale.
The evidence before the trial court supports the inference
that the prospective purchaser chose not to bid because the
property was offered as a unit, and that he would have bid had
the property been sold in separate parcels as required by law.
Where the property was not sold in accordance with the
applicable law, the sale must be set aside, and the deficiency
judgment vacated.

Bawden & Associates v. Smith, 646 P.2d 711

(Utah 1982).
CONCLUSION
The

only

evidence

before

the

trial

court

compels

the

conclusion that the defendants did not intentionally waive their
right to have the property sold in separate parcels.

This case

should be remanded with instructions to vacate the sale and the
deficiency judgment.
In the alternative, the case should be remanded

for an

evidentiary hearing on the issue of whether the defendants knew
of their right to have the property offered in separate parcels,
and whether they intentionally waived that right.
DATED this 21st day of June, 1989.

JACKSON HOWARD anc
LESLIE W. SLAUGH, for:
HOWARD, LEWIS & PETERSEN
Attorneys for Appellants
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MAILING CERTIFICATE
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21st day of June, 1989.
Michael N. Zundel, Esq.
Laurie S. Hart, Esq.
JARDINE, LINEBAUGH, BROWN & DUNN
370 East South Temple, #401
Salt Lake City, Utah 84111
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APPENDIX "A"
Utah R. C i v . P.

69

Rule 69. Execution and proceedings supplemental thereto.
(a) Issuance of writ of execution. Process to enforce a judgment shall be by a writ of execution unless the court otherwise directs, which may issue at
any time within eight years after the entry of judgment, (except an execution may be stayed pursuant to
Rule 62) either in the county in which such judgment
was rendered, or in any county in which a transcript
thereof has been filed and docketed in the office of the
clerk of the district court. Notwithstanding the death

i
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of a partv alter judgment execution thereoa may be
issued, or such judgment may be enforced, as follows
11) In case of the death of the judgi ent creditor, upon the application of his executor or administrator or successor in interest
(2) In case of the death of the judgment debtor,
if the judgment is for the recovery of real or personal property or the enforcement of a hen
thereon
(b) Contents of writ and to whom it may be
directed. The writ of execution must be issued in the
name of the state of Utah, sealed with the seal of the
court and subscribed by the clerk It may be issued to
the sheriff of any county in the state (and may be
issued at the same time to different counties) but
where it requires the delivery of possession or sale of
real property, it must be issued to the sheriff of the
county where the property or some part thereof is
situated If it requires delivery of possession or sale of
personal property, it may be issued to a constable It
must intelligibly refer to the judgment, si atmg the
court, the county where the same is entered or docketed, the names of the parties, the judgment, and, if it
is for money, the amount thereof, and the amount
actually due thereon It shall be directed to the sheriff
of the county in which it is to be executed in cases
involving real property, and shall require the officer
to proceed in accordance with the terms of the writ,
provided that if such writ is against the property of
the judgment debtor generally it may direct the constable to satisfy the judgment, with interest, out of
the personal property of the debtor, and if sufficient
personal property cannot be found, then the sheriff
shall satisfy the judgment, with interest, out of his
real property
If the judgment requires the sale of property, the
writ of execution shall recite such judgment or the
material parts thereof, and direct the officer to execute the judgment by making the sale and applying
the proceeds in conformity therewith. The judgment
creditor may require a certified copy of the judgment
to be served with the execution upon the party
against whom the judgment was rendered, or upon
the person or officer required thereby or by law to
obey the same, and obedience thereto may be enforced by the court
(c) When writ to be returned. The writ of execution shall be made returnable at any time within two
months after its receipt by the officer It shall be returned to the court from which it issued, and when it
is returned the clerk must attach it to the record
(d) Service of the w r i t Unless the execution otherwise directs, the officer must execute the writ
against the property of the judgment debtor by levying on a sufficient amount of property, if there is sufficient [property], collecting or selling the choses in
action and selling the other property, and paying to
the judgment creditor or his attorney so much of the
proceeds as will satisfy the judgment Any excess m
the proceeds over the judgment and accruing costs
must be returned to the judgment debtor, unless otherwise directed by the judgment or order of the court.
When there is more property of the judgment debtor
than is sufficient to satisfy the judgment and accruing costs within view of the officer, he must levy only
on such part of the property as the judgment debtor
may indicate, if the property indicated is amply sufficient to satisfy the judgment and costs
When an officer has begun to serve an execution
issued out of any court on or before the return dav of
such execution he ma\ complete the service and return thereof after such return dav If he shall have

Rule 69

begun to berve an execution, and shall die or be incapable of completing the service and return thereof,
the same may be completed by any other officer who
might by law execute the aame if delivered to him,
and if the first officer shall not have made a certificate of his doings, the second officer shall certify
whatever he shall find to have been done by the first,
and shall add thereto a certificate of his own doings
in completing the service
(e) Proceedings on sale of property.
(1) Notice. Before the sale of the property on
execution notice thereof must be given as follows
(1) in case of perishable property, by posting
written notice of the time and place of sale in
three public places of the precinct or city where
the sale is to take place, for such a tune as may
be reasonable, considering the character and condition of the properly, (2) in case of other personal property, by posting a similar notice in at
least three public places of the precinct or city
where the sale is to take place, for not less than 7
nor more than 14 davs, (3) in case of real property, by posting a similar notice particularly describing the property for 21 davs, on the property to be sold at the place of sale and also in at
least 3 public places of the precinct or city where
the property to be sold is situated, and publishing
a copy thereof at least 3 times, once a week for 3
successive weeks immediately preceding the sale,
in some newspaper published in the county, if
there is one
(2) Postponement. If at the time appointed
for the sale of any real or personal property on
execution the officer shall deem it expedient and
for the interest of all persons concerned to postpone the sale for want of purchasers, or other
sufficient cause, he may postpone the same from
time to time, until the same shall be completed,
and m every such case he shall make public declaration thereof at the time and place previously
appointed for the sale, and if such postponement
is for a longer time than one dav, notice thereof
shall be given in the same manner as the original
notice of such sale is required to be given
(3) Conduct of sale. All sales of property under execution must be made at auction to the
highest bidder, between the hours of 9 o'clock
a m and 5 o'clock p m After sufficient property
has been sold to satisfy the execution no more
shall be sold Neither ihe officer holding the execution nor his deputy shall become a purchaser,
or be interested in any purchase at such sale
When the sale is of personal property capable of
manual delivery it must be within view of those
who attend the sale, and it must be sold m such
parcels ao are likely to bnng the highest price,
and when the sale is of real property, consisting
of several known lots or parcels, they must be
sold separately, or when a portion of such real
property is claimed by a third person, and he requires it to be sold separately, such portion must
be thus sold All sales of real property must be
made at the courthouse of the county in which
the property, or some part thereof, is situated
The judgment debtor if present at the sale, may
also direct the order in which the property, real
or personal shall be >old, when such property
consists of several kncwn lots or parcels, or oi
articles which can be sold to advantage sepa
ratelv and the officer must follow such direc
tions

Rule 69

UTAH RULES OF CIVIL PROCEDURE

(4) Purchaser refusing to pay. Every bid
shall be deemed an irrevocable offer; and if the
purchaser refuses to pay the amount bid by him
for the property struck off to him at a sale under
execution, the officer may again sell the property
at any time to the highest bidder, and if any loss
is occasioned thereby, the party refusing to pay,
in addition to being liable on such bid, is guilty of
a contempt of court and may be punished accordingly When a purchaser refuses to pay, the officer may also, in his discretion, thereafter reject
any other bid of such person.
(5) Personal property. When the purchaser
of any personal property pays the purchase
money, the officer making the sale shall deliver
the property to the purchaser (if such property is
capable of manual delivery) and shall execute
and deliver to him a certificate of sale and payment. Such certificate shall state that all nght,
title and interest which the debtor had in and to
such property on the day the execution or attachment was levied, and any nght, title and interest
since acquired, is transferred to the purchaser
(6) Real property. Upon a sale of real property the officer shall give to the purchaser a certificate of sale, containing (1) a particular description of the real property sold, (2) the price
paid by him for each lot or parcel if sold separately, (3) the whole price paid; (4) a statement to
the effect that all right, title, interest and claim
of the judgment debtor in and to the property is
conveyed to the purchaser, provided that where
such sale is subject to redemption that fact shall
be stated also. A duplicate of such certificate
shall be filed for record by the officer in the office
of the recorder of the county. The real property
sold shall be subject to redemption, except where
the estate sold is less than a leasehold of a twoyears' unexpired term, in which event said sale is
absolute.
(f) Redemption from sale.
(1) Who may redeem. Property sold subject to
redemption, or any part sold separately, may be
redeemed by the following persons or their successors in interest: (1) the judgment debtor; (2) a
creditor having a lien by judgment or mortgage
on the property sold, or on some share or part
thereof, subsequent to that on which the property
was sold
(2) Redemption; how made. At the time of
redemption the person seeking the same may
make payment of the amount required to the person from whom the property is being redeemed,
or for him to the officer who made the sale, or his
successor in office At the same time the redemptioner must produce to the officer or person from
whom he seeks to redeem, and serve with his
notice to the officer (1) a certified copy of the
docket of the judgment under which he claims
the nght to redeem, or, if he redeems upon a
mortgage or other lien, a memorandum of the
record thereof certified by the recorder; (2) an
assignment, properly acknowledged or proved
where the same is necessary to establish his
claim; (3) an affidavit by himself or his agent
showing the amount then actually due on the
hen
(3) Time for redemption; amount to be
paid. The property may be redeemed from the
purchaser within six months after the sale on
paying the amount of his purchase with 6 percent
thereon in addition, together with the amount of
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any assessment or taxes, and any reasonable sum
for fire insurance and necessary maintenance,
upkeep, orj repair of any improvements upon the
property which the purchaser may have paid
thereon after the purchase with interest on such
amounts, ^nd, if the purchaser is also a creditor
having a Jien prior to that of the person seeking
redemption, other than the judgment under
which said purchase was made, the amount of
such hen, with interest
In the event there is a disagreement as to
whether any sum demanded for redemption is
reasonable or proper, the person seeking redemption may pay the amount necessary for redemption, less the amount in dispute, to the court out
of which execution or order authorizing the sale
was issued, and at the same time file with the
court a petition setting forth the item or items
demanded to which he objects, together with his
grounds of objection, and thereupon the court
shall enter an order fixing a time for hearing of
such objections A copy of the petition and order
fixing time for hearing shall be served on the
purchaser not less than two days before the day
of hearing Upon the hearing of the objections the
court shall enter an order determining the
amount required for redemption In the event an
additional amount to that theretofore paid to the
clerk is required, the person seeking redemption
shall pay to the clerk such additional amount
within 7 days. The purchaser shall forthwith execute and deliver a proper certificate of redemption upon being paid the amount required by the
court for redemption
(4) Subsequent redemptions. If the property
is redeemed by a creditor, any other creditor having a nght of redemption may, within 60 days
after the last redemption and within six months
after the sale, redeem the property from such last
redemptioner in the same manner as provided m
the preceding subdivision, upon paying the sum
of such last redemption, with three percent
thereon in addition and the amount of any assessment or tax, and any reasonable sum for fire
insurance and necessary maintenance, upkeep or
repair of any improvements upon the property
which the last redemptioner may have paid
thereon, with interest on such amount, and, in
addition, the amount of any lien held by such last
redemptioner prior to his own, with interest.
Written notice of any redemption shall be given
to the officer and a duplicate filed with the recorder of the county Similar notice shall be
given of any taxes or assessments or any sums for
fire insurance, and necessary maintenance,
upkeep or repair of any improvements upon the
property, paid by the person redeeming, or the
amount of any lien acquired, other than upon
which the redemption was made Failure to file
such notice shall relieve any subsequent redemptioner of the obligation to pay such taxes, assessments, or other hens.
(5) Where no redemption is made. If no redemption is made within six months after the
sale, the purchaser or his assignee is entitled to a
conveyance; or if so redeemed, whenever sixty
days have elapsed and no other redemption by a
creditor has been made and notice thereof has
been given, the last redemptioner, or his assignee, is entitled to a sheriff s deed at the expiration of six months after the sale If the judgment debtor redeems, he must make the same
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payments as are required to effect a redemption
by a creditor. If the debtor redeems, the effect of
the sale is terminated and he is restored to h.;3
estate. Upon a redemption by the debtor, the person to whom the payment is made must execute
and deliver to him a certificate of redemption,
duly acknowledged. Such certificate must be filed
and recorded in the office of the county recorder
where the property is situated.
(6) Rents during period of redemption. The
purchaser from the time of sale until a redemption, and a redemptioner from the time of his
redemption until another redemption, is entitled
to receive from the tenant in possession the rents
of the property sold or the value of the use and
occupation thereof. But when any rents or profits
have been received by the judgment creditor or
purchaser, or his or their assigns, from the property thus sold preceding such redemption, the
amounts of such rents and profits shall be a
credit upon the redemption money to be paid; and
if the redemptioner or judgment debtor, before
the expiration of the time allowed for such redemption, demands in writing of such purchaser
or creditor, or his assigns, a written and verified
statement of the amounts of such rents and
profits thus received, the period for redemption is
extended five days after such sworn statement is
given by such purchaser or his assigns to such
redemptioner or debtor. If such purchaser or his
assigns shall for a period of one month from and
after such demand, fail or refuse to g;ive such
statement, such redemptioner or debtor may,
within sixty days after such demand, bring an
action to compel an accounting and disclosure of
such rents and profits, and until fifteen days
from and after the final determination of such
action the right of redemption is extended to such
redemptioner or debtor,
(g) Remedies of purchaser.
(1) For waste. Until the expiration of the time
allowed for redemption, the court may restrain
the commission of waste on the property, upon
motion, with or without notice, of the purchaser,
or his successor in interest. But it is not waste for
the person in possession of the property at the
time of sale, or entitled to possession afterwards,
during the period allowed for redemption, to continue to use it in the same manner in which it
was previously used, or to use it in the ordinary
course of husbandry, or to make the necessary
repairs or buildings thereon or to use wood or
timber on the property therefor, or for the repair
of fences, or for fuel for his family while he occupies the property. After his estate has become
absolute, the purchaser or his successor in interest may maintain an action to recover damages
for injury to the property by the tenant in possession after sale and before possession is delivered
under the conveyance.
(2) Where purchaser fails to obtain possession of property or is dispossessed thereof or
evicted therefrom. Where, because of irregularities in the proceedings concerning the sale, or
because the property sold was not subject to execution and sale, or because of the reversal or discharge of the judgment, a purchaser of property
sold on execution, or his successor in interest,
fails to obtain the property or is dispossessed
thereof or evicted therefrom, the court having jurisdiction thereof shall, on motion of such party
and after such notice to the judgment creditor as
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the court may prescribe, enter judgment against
such judgment creditor for the price paid by the
purchaser, together with interest. In the alternative, if such purchaser or his successor in interest, fails to recover possession of any property or
is dispossessed thereof or evicted therefrom in
consequence of irregularity in the proceedings
concerning the sale, or because the property sold
was not subject to execution and sale, the court
having jurisdiction thereof shall, on motion of
such party and after such notice to the judgment
debtor as the court may prescribe, revive the
original judgment in the name of the petitioner
for the amount paid by such purchaser at the
sale, with interest thereon from the time of payment at the same rate that the original judgment
bore; and the judgment so revived shall have the
same force and effect as would an original judgment of the date of the revival,
(h) Contribution and reimbursement; how enforced. When upon an execution against several persons more than a pro rata part of the judgment is
satisfied out of the proceeds of the sale of the property
of one, or one of them pays, without a sale, more than
his proportion, and the right of contribution exists, he
may compel such contribution from the others; and
where a judgment against several is upon an obligation of one or more as security for the others, and the
surety has paid the amount or any part thereof, by
sale of property or otherwise, he may require reimbursement from the principal. The person entitled to
contribution or reimbursement shall, within one
month after payment, or sale of his property in the
event there is a sale, file in the court where the judgment was rendered a notice of such payment and his
claim for contribution or reimbursement. Upon the
filing of such notice the clerk must make an entry
thereof in the margin of the docket which shall have
the effect of a judgment against the other judgment
debtors to the extent of their liability for contribution
or reimbursement.
(i) Payment of judgment by person indebted to
judgment debtor. After the issuance of an execution
and before its return, any person indebted to the judgment debtor may pay to the officer the amount of his
debt, or so much thereof as may be necessary to satisfy the execution, and the officer's receipt is a sufficient discharge for the amount paid.
(j) Where property is claimed by third person.
If an officer shall proceed to levy any execution on
any goods or chattels claimed by any person other
than the defendant, or should he be requested by the
judgment creditor so to do, such officer may require
the judgment creditor to give an undertaking, with
good and sufficient sureties, to pay all costs and damages that he may sustain by reason of the detention
or sale of such propei ty\ and until such undertaking
is given, the officer may refuse to proceed against
such property.
(k) Order for appearance of judgment debtor;
arrest. At any time when execution may issue on a
judgment, the court from which an execution might
issue shall, upon written motion of the judgment
creditor, with or without notice as the court may determine, issue an order requiring the judgment
debtor, or if a corporation, any officer thereof, to appear before the court or a master at a specified time
and place to answer concerning his or its property. A
judgment debtor, or if a corporation, any officer
thereof, may be required to attend outside the county
in which he resides, but the court may make such
order as to mileage and expenses as is just. The order
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may also restrain the judgment debtor from disposing
of any nonexempt property pending the heanng
Upon the hearing such proceedings may be had for
the application of the property of the judgment debtor
toward the satisfaction of the judgment as on execution against such property.
In aid of an order requiring the attendance of the
judgment debtor, the court may, upon satisfactory
proof by affidavit or otherwise, that there is danger of
the debtor's absconding, order the sheriff to arrest the
debtor and bring him before the court, and may order
such judgment debtor to enter into an undertaking
with sufficient sureties, that he will attend from time
to time before the court or master, as may be directed
during the pendency of the proceedings and until the
final determination thereof, and will not m the meantime dispose of any portion of his property not exempt
from execution. In default of entering into such undertaking, he may be committed to jail.
(1) Examination of debtor of judgment debtor.
At any time when execution may issue on a judgment, upon proof by affidavit or otherwise to the satisfaction of the court that any person or corporation
has property of such judgment debtor or is indebted to
him in an amount exceeding fifty dollars, not exempt
from execution, the court may order such person or
corporation or any officer or agent thereof, to appear
before the court or a master at a specified time and
place to answer concerning the same. Witness fees
and mileage, if any, may be awarded by the court.
(m) Order prohibiting transfer of property. If it
appears that a person or corporation, alleged to have
property of the judgment debtor or to be indebted to
him in an amount exceeding fifty dollars, not exempt
from execution, claims an interest in the property
adverse to such judgment debtor or denies such indebtedness, the court may order such person or corporation to refrain from transferring or otherwise disposing of such interest or debt until such time as may
reasonably be necessary for the judgment creditor to
bring an action to determine such interest or claim
and prosecute the same to judgment. Such order may
be modified or vacated by the court at any time upon
such terms as may be just.
(n) Witnesses. Witnesses may be required to appear and testify in any proceedings brought under
Subdivisions (k) and (1) of this rule in the same manner as upon the trial of an issue.
(o) Order for property to be applied on judgment. The court or master may order any property of
the judgment debtor, not exempt from execution, in
the hands of such debtor, or any other person, or due
to the judgment debtor, to be applied towards the satisfaction of the judgment.
(p) Appointment of receiver. The court may appoint a receiver of the property of the judgment
debtor, not exempt from execution, and may forbid
any transfer or other disposition thereof or interference therewith until its further order therein; provided that before any receiver shall be vested with
the real property of the judgment debtor a certified
copy of his appointment shall be recorded m the office
of the recorder of the county in which any real estate
sought to be affected thereby is situated.
Rule 70. Judgment for specific acts; vesting title.
If a judgment directs a party to execute a conveyance of land or to deliver deeds or other documents or
to perform any other specific act and the party fails to
comply within the time specified, the court mav direct the act to be done at the cost of the disobedient
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party by some other person appointed by the court
and the act when so done has like effect as if done by
the party. On application of the party entitled to performance and upon order of the court, the clerk shall
issue a writ of attachment or sequestration against
the property of the disobedient party to compel obedience to the judgment. The court may also m proper
cases adjudge the party in contempt. If real or personal property is within the state, the court in lieu of
directing a conveyance thereof may enter a judgment
divesting the title of any party and vesting it in
others and such judgment has the effect of a conveyance executed m due form of law When any order or
judgment is for the delivery of possession, the party
in whose favor it is entered is entitled to a writ of
execution or assistance upon application to the clerk.
Rule 71A. Process in behalf of and against persons not parties.
When an order is made in favor of a person who is
not a party to the action, he may enforce obedience to
the order by the same process as if he were a party;
and, when obedience to an order may be lawfully enforced against a person who is not a party, he is liable
to the same process for enforcing obedience to the
order as if he were a party
Rule 71B. Proceedings where parties not summoned.
(a) Effect of failure to serve all defendants.
Where the action is against two or more defendants
and the summons is served on one or more, but not all
of them, the plaintiff may proceed against the defendants served in the same manner as if they were the
only defendants.
(b) Proceedings after judgment against parties
not originally served. When a judgment has been
recovered against one or more, but not all, of several
persons jointly indebted upon an obligation, the
plaintiff may require any person not originally served
with the summons to appear and show cause why he
should not be bound by the judgment in the same
manner as though he had been originally served with
process.
(Q) Summons and affidavit; contents and service. The plaintiff shall issue a summons, describing
the judgment, and requiring the defendant to appear
within the time required for appearance in response
to an original summons, and show cause why he
should not be bound by such judgment. The summons, together with a copy of an affidavit on behalf of
the plaintiff to the effect that the judgment, or some
part thereof remains unsatisfied, and specifying the
amount actually due thereon, shall be served upon
the defendant and returned in the same manner as
the original summons.
(d) What constitutes the pleadings. The pleadings shall consist of plaintiffs affidavit, the summons, and the answer of the defendant, if any; provided that if defendant denies his liability on the obligation upon which the judgment was originally recovered, a copy of the original complaint and judgment
shall be included.
(s) Hearing; judgment. The matter may be tried
as other cases; but if the issues are found against the
defendant, the judgment shall not exceed the amount
of the original judgment remaining unsatisfied, with
interest and costs.
PART EX.
APPEALS.
Rule 72. [Deleted.]
Rule 73. Procedure in taking an appeal.
U) through isr) [Deleted 1

APPENDIX "B"
Judgment and Decree of Foreclosure
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Randall S. Feil (A1052)
J. Mark Ward (A4436)
EDWARDS & MCCOY
Attorneys for Plaintiff
57 West 200 South, Suite 400
Salt Lake Cityf Utah 84101
Telephone: (801) 521-6500
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IN THE FOURTH JUDICIAL DISTRICT COURT FOR UTAH COUNTY
STATE OF UTAH
JUDGMENT AND DECREE
OF FORECLOSURE

DON W. INGRAM and DICK L.
INGRAM as Trustees and as
Successor Trustees of the
J. CLARENCE INGRAM and
KATE W. INGRAM TRUST,
Plaintiffs,
v.
O.B. SHEEP COMPANY, a limited
partnership; SNELL OLSENf
SCOTT H. OLSEN, JED H. OLSEN#
and KIRK OLSEN, individuals
and general partners of O.B.
Sheep Company; FEDERAL LAND
BANK OF SACRAMENTO, a
corporation; UNITED STATES OF
AMERICA and the INTERNAL
REVENUE SERVICE; and JOHN
DOES 1 through 20,

Civil No. CV-86-1100

Judge George E. Ballif

Defendants.

The plaintiffs1 Motion for Summary Judgment having been
submitted to the court; Memoranda of Points and Authorities
and

affidavits

having

been

submitted

by

both

parties

regarding plaintiffs1 Motion for Summary Judgment; the court
having
etc.,

considered

the

pleadings,

documents,

affidavits,

on file herein and having heard the parties on oral

ix

argument;

the

advisement;

court

and

the

having
court

taken

having

the

matter

heretofore

under

issued

Ruling; and the court having been fully advised

its

in the

premises; having previously entered its Findings of Fact and
Conclusions of Law; having previously entered its Order and
Judgment, and the defendants having failed to cure their
default by payment into court as allowed in said Order and
Judgment,
NOW THEREFORE, THE COURT HEREBY ORDERS, ADJUDGES, AND
DECREES as follows:
1.

Judgment is entered in favor of plaintiffs, Don W.

Ingram and Dick L. Ingram, as trustees cind as successor
trustees of the J. Clarence Ingram and Kate W. Ingram Trust,
and

against

each

of

defendants,

O.B.

Sheep

Company,

a

limited partnership, Snell Olsen, Scott H. Olsen, Jed H.
Olsen, and Kirk Olsen, both jointly and severally, in the
principal amount of $752,050.02, together with $252,734.40
in

interest

thereon

through

November

1,

1987, plus an

additional $47.842.23for interest accruing from November 1,
1987 to March 11, 1988 , the date of this judgment, at the
rate

of

$370.87

per

day,

together

with

post-judgment

interest at the rate of 18% per annum on the said principal
sum of $752,050.02 until paid, plus costs in the sum of
$389.25 and attorneys1 fees up to the time of filing of the
pleadings on the Motion for Summary Judgment in the amount

1

of $7,961.25, and this judgment may be amended to include

2

attorneys1 fees and costs incurred thereafter by plaintiffs

3

herein.

4

bear interest from the date hereof at the judgment rate of

5

12% per annum.

The costs and fees portion of this judgment shall

2.

6

The plaintiffs have a good and valid Trust Deed

7

securing the above-mentioned indebtedness owed to them by

8

the

9

described

defendants, which
real

Trust

property

Deed

secures

located

in

Utah

the
and

following
Wasatch

10

Counties, State of Utah, said Trust Deed being prior in time

11

and

12

claims, and encumbrances and others who may claim interest

13

in and to the subject property:

right

over

all

other

trust

deeds, mortgages,

SUBJECT PROPERTY

14
15

WASATCH COUNTY

16

Parcel No, It West half of Section 28, Township
10 South, Range 8 East, Salt Lake Base and
Meridian.

17
18
19

Parcel No. 2; The Northeast quarter, the South
half, and the South half of the Northwest quarter
of Section 29, Township 10 South, Range 8 East,
Salt Lake Base and Meridian.

20
21
o_
ut —

=2
15 §

22

6>S

23

«/>*: «n

Ki"
S3

24
25
26

Parcel No, 3: The Northeast quarter of the
Southeast quarter of Section 30, Township 10
South, Range 8 East, Salt Lake Base and Meridian.
Parcel No. 4: Beginning at the Northeast corner
of the Northwest quarter of the Northeast quarter
of Section 31, Township 10 South, Range 8 East,
Salt Lake Base and Meridian; thence West 1015
feet; thence South 16#54f East 3506 feet; thence
North 3200 feet to the place of becrinnincr. less
state road.

lien

Parcel No. 5: All of Section 32, Township 10
South, Range 8 East, Salt Lake Base and Meridian.
Parcel No. 6: The West half of Section 33,
Township 10 South, Range 8 East, Salt Lake Base
and Meridian.
UTAH COUNTY
Parcel No. 7: All of Section 1, Township 11
South, Range 8 East, Salt Lake Base and Meridian.
Parcel No. 8: Lots 1, 2, 3, and 4, the South half
of the North half, and the South half of Section
3, Township 11 South, Range 8 East, Salt Lake Base
and Meridian.
Parcel No. 9: All of Section 4, Township 11
South, Range 8 East, Salt Lake Base and Meridian.
Excepting therefrom the Southeast quarter of the
Southeast quarter of said section.
Parcel No. 10; Lots 1 and 2, the South half of the
Northeast quarter lying East of Highway, and the
Southeast quarter lying East of Highway of Section
5, Township 11 South, Range 8 East, Salt Lake Base
and Meridian.
Parcel No. 11; The West half of the Southeast
quarter, the Southwest quarter of the Northeast
quarter, and that portion of the Northeast quarter
of the Northeast quarter lying East of Highway of
Section 5, Township 11 South, Range 8 East, Salt
Lake Base and Meridian.
Parcel No. 12; The North half and the Southeast
quarter of the Southeast quarter of Section 9,
Township 11 South, Range 8 East, Salt Lake Base
and Meridian. Excepting therefrom that portion of
the Southwest quarter of the Northwest quarter
lying West of the Highway.
Parcel No. 13; The West half, the Northeast
quarter, and the South half of the Southeast
quarter of Section 10, Township 11 South, Range 8
East, Salt Lake Base and Meridian.

4

3.

An Order of Sale shall issue forthwith ordering

that the aforementioned property or such part thereof as may
be sufficient to pay the amounts due and owing under this
Judgment, together with interest accruing thereon as set
forth above, costs and attorneys1 fees and expenses of sale,
be sold

at public auction by the sheriffs of Utah and

Wasatch Counties (each sheriff selling the property in his
respective county), in the manner prescribed by law for such
sales and the proceeds of such sales shall be disbursed and
applied in the manner prescribed by law.
4.

All persons having an

interest in the subject

premises shall have the right, upon producing satisfactory
proof of interest, to redeem the same within the period
provided by law for such redemption; that from and after the
expiration of the period of redemption as provided by law,
O.B. Sheep

Company,

a limited partnership, Snell Olsen,

Scott H. Olsen, Jed H. Olsen, and Kirk Olsen, Federal Land
Bank

of

Sacramento,

United

States

of

America-Internal

Revenue Service, and each of them, and all persons claiming
by, through, or under them, or any of them, will be forever
barred and foreclosed of all right, title, interest, and
estate in and to the subject premises and that from and
after the delivery of the sheriffs deed to the subject
premises, that the grantees named therein shall be given
exclusive and permanent possession thereof.

5.

If

a

deficiency

results

after

due

and

proper

application of the proceeds of such sales, plaintiffs shall
be awarded judgment against O.B. Sheep Company, a limited
partnership, Snell Olsen, Scott H. Olsen, Jed H. Olsen, and
Kirk Olsen, and each of them for the full amount of such
deficiency and the clerk of the court shall enter and docket
such deficiency judgment.
6.

Plaintiffs, Don W. Ingram and Dick L. Ingram, are

hereby appointed receivers pending foreclosure sale of the
subject property and are granted immediate and exclusive
possession of the subject property and may exercise all
rights

and

paragraph

duties
11

of

as

the

such

receivers

subject

Trust

as

Deed

set

forth

pending

foreclosure sale and during the redemption period.
of Assistance

in

actual
A Writ

shall be issued to aid the plaintiffs in

effecting this change of possession at plaintiffs' request.
7.

Defendants1

Counterclaim and all counts alleged

therein are hereby dismissed with prejudice.
DATED this Jj_

day of T^Cd^s+j!

, 1987.

BY THE COURT:

<2^L

George OE. Ballif
District Judge

bo]

APPENDIX "C"
Affidavit of Snell Olsen in Opposition to Motion
for Entry of Deficiency Judgment
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LESLIE W. SLAUGH (3752), for:
HOWARD, LEWIS & PETERSEN
ATTORNEYS AND COUNSELORS AT LAW
120 East 300 North Street
P.O. Box 778
Provo, Utah 84603
Telephone: (801) 373-6345

Our File No. 15,538

Attorneys for Defendants
IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY
STATE OF UTAH
DON W. INGRAM, et al.,
Plaintiffs,

AFFIDAVIT OF SNELL
OLSEN IN OPPOSITION TO
MOTION FOR ENTRY OF
DEFICIENCY JUDGMENT

vs.
O. B. SHEEP COMPANY, et al.,

Civil No. CV 86-1100
Judge Ballif

Defendants.
STATE OF UTAH

)

COUNTY OF UTAH )
Snell Olsen, being first duly sworn, deposes and states as follows:
1.

I attended the sheriff's sale held in this matter in Utah County on

August 3, 1988.
2.

The deputy sheriff conducting the sale sold all of the property together,

rather than by separate parcels.
3-

I had never attended any sheriff's sale or other public auction or

property prior to attending this sale.

4.

I do not recall the deputy sheriff making the statements set forth in the

Affidavit of Utah County Deputy Sheriff Arthur L. Adcock dated October 28, 1988.
5.

If the statements set forth in the Adcock affidavit were made, they

would not have meant anything to me because I was very nervous and because I was
not aware of the laws governing the sale and was not aware that the law required that
the property be sold in separate parcels or that I would have had the right to require
that the property be sold in separate parcels.
6.

If the statements set forth in the Adcock affidavit were made, they

were not made in such a manner as to call my attention to them, or to alert me or
any one attending the sale that I or any other person was being asked to waive any
rights I had with respect to the conduct of the sale.
7.

I did not intentionally waive any right which was known to me concern-

ing sale of the property in bulk as opposed to sale in separate parcels.
8.

Had I been aware that the law required the sale of the property in

separate parcels, I would have demanded that the sale be conducted in that manner,
because there was an individual present at the sale who had stated to me prior to the
sale that he was interested in bidding on a parcel of the property, and I believed that
he was ready and able to purchase one of the parcels, but not the entire property.
9.

I did not realize the difference between selling the property in bulk as

opposed to sale in separate parcels until I attended the sale of the property held in
Wasatch County, at which the property was sold in separate parcels.
10.

The property sold does consist of several known lots or parcels.

One

120 acre parcel is across the highway from the remaining property, and another parcel
2

is separated from the remainder by a one-half section of property owned by the
Church of Jesus Christ of Latter-day Saints.
11.
different

I have always treated the parcels separately.
parcels are fed separately.

The animals on the

The parcels are generally known by people

familiar with the area to be separate parcels.
12.

Except as otherwise stated, I have personal knowledge of the facts

stated herein.
DATED this J>

day of November, 1988

SNEL<

SUBSCRIBED and sworn to before me this

>*"

day of November, 1988.

NOTARY PUBLIC
My Commission Expires:

Residing at:

3

MAILING CERTIFICATE
I hereby certify that a true and correct copy of the foregoing was mailed to
the following, postage prepaid, this *f ^

day of November, 1988,

James M. Dunn, Esq.
Michael N. Zundel, Esq.
Laurie S. Hart, Esq.
Jardine, Linebaugh, Brown & Dunn
Attorneys for Plaintiffs
370 East South Temple
Suite 400
Salt Lake City, Utah 84111
Brent D. Ward, Esq.
United States Attorney
C. William Ryan, Esq.
Assistant United States Attorney
P. O. Box 2750
Salt Lake City, Utah 84110
Jeffrey L. Shields, Esq.
Steven E. Tyler, Esq.
T. Richard Davis, Esq.
Callister, Duncan & Nebeker
Suite 800, Kennecott Building
Salt Lake City, Utah 84133
Joel T. Marker, Esq.
McKay, Burton & Thurman
Suite 1200, Kennecott Building
10 East South Temple
Salt Lake City, Utah 84133
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APPENDIX "D"
Ruling

-f<*

i,

a* m

IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH
*******

DON W. INGRAM and DICK L.
INGRAM, et al.,

Case Number CV 86 1100

Plaintiff.
vs.

RULING

O.B. SHEEP COMPANY, a
partnersheep, SNELL OLSEN,
SCOTT H. OLSEN, et al.,

GEORGE E. BALLIF, JUDGE

Defendant.
********

Pursuant to a hearing held the 28th day of October,
1988 and oral argument there presented together with affidavits
and memorandum of law, the Court makes the following findings:
1.

That the sale of the subject property was called by

Deputy Sherrif, Arthur L. Adcock, on the 3rd day of August, 1988,
and that he then conducted the sale of the real estate described
in the order of sale.
2.

That Snell Olsen was personally known to said

deputy sheriff and was present at the sheriff's sale held on the
aforesaid date.
3.

That the sale was conducted in the standard

procedure for the Utah County Sheriff's Office with regard to
sales involving mutiple parcels of real property and that the

parties in attendance were asked at the sale if any of the
parties desired to have multiple parcels sold separately. That no
request was made by anyone including Snell Olsen, and that the
property was sold as one unit.
Pursuant to the aforesaid finding the Court concludes
that at the Sherrif's Sale on August 3, 1988 defendant, O.B.
Sheep Company and/or any of its partners including Snell Olsen
failed to make a request that the property be sold as separate
parcels and they therefore waived any such right O.B. Sheep
Company and its partners would have had at that time to have the
property sold as separate parcels, and the sale as conducted by
Deputy Sheriff Adcock was done in a lawful and proper manner.
Therefore the plaintiff's motion to enter the
deficiency judgment resulting from the aforesaid sale is granted
and the defendant's objection thereto is disallowed.
AT
Dated at Provo, Utah this /<?' day of January, 1989.
BY THE COURT

GEORGE <E. BALLIF, J^JDGE
cc:

Michael N. Zundel
Leslie W. Slaugh

APPENDIX "E
Amended Deficiency Judgment

1989 FE:- ! 3 !".'. -• * 2 ^_
James M. Dunn (#934)
Michael N. Zundel (#3755)
Laurie S. Hart (#4844)
JARDINE, LINEBAUGH, BROWN & DUNN
Attorneys for Plaintiffs
370 East South Temple, Suite 400
Salt Lake City, Utah 84111
Telephone: (801) 532-7700
IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH
DON W. INGRAM and DICK L.
INGRAM, et al.

)
)

Plaintiffs,
vs.
O.B. SHEEP COMPANY, a
partnership, SNELL OLSEN,
SCOTT H. OLSEN, et al.

)
)
)
)
)
)
)
)

Defendant.

AMENDED
DEFICIENCY JUDGMENT

Civil No. CV 86 1100
(Judge Ballif)

This matter having come before the Court on October
28, 1988, upon Plaintiffs* Motion for the Entry of a Deficiency
Judgment; Laurie S. Hart of Jardine, Linebaugh, Brown & Dunn
appearing on behalf of Plaintiffs; Leslie W. Slaugh of Howard,
Lewis and Petersen appearing on behalf of Defendants O.B. Sheep
Company, a limited partnership, Snell Olsen, Scott H. Olsen,
Jed H. Olsen and Kirk Olsen, individuals and general partners
of

O.B.

Sheep

Company,

and

the

Court

having

considered

Plaintiff's

Motion

for

Entry

of

Deficiency

Judgment,

the

memoranda and supporting documents submitted by the parties,
and having heard and considered the arguments and statements of
counsel,

and

it

appearing

therefrom

that

Plaintiffs

are

entitled to a deficiency judgment against Defendants O.B. Sheep
Company, a limited partnership, Snell Olsen, Scott H. Olsen and
Kirk Olsen, individually and as general partners of O.B, Sheep
Company, jointly and severally, for the amount sought; good
cause appearing therefor and pursuant to the Court1s Ruling
dated January 19, 1989, it is hereby
ORDERED, ADJUDGED AND DECREED that Plaintiffs Don W.
Ingram

and

Dick

L.

Ingram, as trustees, and as successor

trustees of the J. Clarence Ingram and Kate W. Ingram Trust
have

and

recover

judgment

against

Defendants

O.B.

Sheep

Company, a limited partnership, Snell Olsen, Scott H. Olsen and
Kirk Olsen, individually and as general partners of O.B. Sheep
Company, jointly and severally, for the sum of $536,224.67
principal,

together

with

interest

thereon

at

the rate of

eighteen percent (18%) per annum, or $264.44 per diem, from
August 4, 1988, through the date of entry hereof and at the
rate of twelve percent (12%) per annum, or $176.29 per diem,
from the date of entry hereof until satisfied, said judgment
being

the amount still owing Plaintiffs after sale of the

subject real property by the sheriffs of Utah and Wasatch
Counties, and after due and legal application of the sale

2

proceeds

to

the

costs

of

sale

and

then

to

the

subject

obligation; and it is further
ORDERED that the foregoing judgment be, and hereby is,
made

subject

to

augmentation

for

Plaintiffs1

costs

and

reasonable attorneys' fees incurred in collecting and enforcing
said judgment, such augmentation to be upon verified ex parte
application or ex parte application supported by affidavit, the
Court retaining jurisdiction to augment said judgment from time
to time as the Court shall deem proper.
DATED this _/&

day of s^fc JL , . ^ ^ >

1989.

BY THE COURT:

GEORGE $JT BALLIF
District Court Judge
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CERTIFICATE OF SERVICE
I hereby certify that on this
1989,

I

caused

the

foregoing

AMENDED

day of February,
DEFICIENCY

JUDGMENT,

pursuant to Rule 4-504, Code of Judicial Administration, to be
served by first-class United States mail, postage prepaid, and
addressed to the following:

Leslie W. Slaugh, Esq.
HOWARD, LEWIS & PETERSEN
120 East 300 North
P.O. Box 778
Provo, Utah 84603
C. William Ryan, Esq.
Assistant United States Attorney
P.O. Box 45275
476 U.S. Courthouse
353 South Main Street
Salt Lake City, Utah 84145
Jeffrey L. Shields, Esq.
Steven E. Tyler, Esq.
CALLISTER, DUNCAN & NEBEKER
Suite 800, Kennecott Building
Salt Lake City, Utah 84133
Joel T. Marker, Esq.
McKAY, BURTON & THURMAN
Suite 1200, Kennecott Bldg.
10 East South Temple
Salt Lake City, Utah 84133

4

MAILING CERTIFICATE
I hereby certify that I served true and correct copies
of the foregoing AMENDED DEFICIENCY JUDGMENT by mailing the
same, postage prepaid, by first-class United States mail, on
the

day of

, 1989, addressed as follows:

Leslie W. Slaugh, Esq.
HOWARD, LEWIS & PETERSEN
120 East 300 North
P.O. Box 778
Provo, Utah 84603
C. William Ryan, Esq.
Assistant United States Attorney
P.O. Box 45275
476 U.S. Courthouse
353 South Main Street
Salt Lake City, Utah 84145
Jeffrey L. Shields, Esq.
Steven E. Tyler, Esq.
CALLISTER, DUNCAN & NEBEKER
Suite 800, Kennecott Building
Salt Lake City, Utah 84133
Joel T. Marker, Esq.
McKAY, BURTON & THURMAN
Suite 1200, Kennecott Bldg.
10 East South Temple
Salt Lake City, Utah 84133
Laurie S. Hart, Esq.
JARDINE, LINEBAUGH, BROWN & DUNN
370 East South Temple, Suite 400
Salt Lake City, Utah 84111
DATED this

day of

, 1989.
CLERK OF THE COURT:
By:
Deputy Clerk

LSH-P408
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